To 


The Right Honourable William 1 
Earl of Aberdeennn - -- C ppellant. 


The Right Honourable William) 
Earl of March, Aliſon Callendar Widow,,Reſpondents. 
James Halyburton, and Andrew Dunnet - - 


The Reſpondents C A8 E. 


HE Reſpondents in the Years 1721, 1722, 1723, and 1714, 
3 lent ſeverally certain Sums of Money to John Louis of Merchiſton, 
ie esxtending in whole to about J. 1445 Ster/. upon the Credit of a 
N W\g conſiderable Real and Perſonal Eſtate which he ſtood poſſeſſed of. 
nb. 17 27. (7 . IN the Year 1727, Mr. Lowis having unexpectedly failed, 
A Sz thc Reſpondents took the regular Courſe, by the Law of Scot- 
land, of ſecuring Payment of their Debts, by laying on Arreſtments in the 
hands of all Mr. Lowiss Debtors, and particularly in the hands of Sir James 
Hamilton of Roſehaugh, and others, who by Bond were indebted to Mr. Lows 
in 1000 /. Sterling. 

AN Arreſtment ig an Attachment of the perſonal Eſtate of the Debtor, 
in the hands of any Perſon who is indebted or accountable to him, and the 
Law'of Scotland gives Arreſters a proper Action for the Recovery of Debts 
or Effects ſo arreſted. 

WHEN the Reſpondents attempted to recover the Money thus arreſted in 
the hands of the ſaid Sir James Hamilton and others, the Appellant interpoſed, 
pretending a preferable Title to that Debt, in virtue of an Aſſignment made to his 
Lordſhip thereof, for Value, in the Year 1725, long after the Reſpondents Debts 
were contracted, but before they had uſed Arreſtment. 

"une 1728, THE Obligors in the ſaid Bond brought an Action of Multiply-Poinding, 

in the Nature of a Bill of Interpleader, before the Court of Seſſion in Scotland, 
againſt the Appellant and Reſpondents, to oblige them to debate their Titles, 
to the Intent they might be ſafe in paying to the Party having beſt Right to the 
{aid Debt. 

THE Appellant and Reſpondents appearing as Parties in the faid Action, 
the Appellant founded his Title to the ſaid Debt upon his Aſſignment; alledging, 
Mr. Lowis was by that Deed fully diveſted of the Bond, whereby it ccaſed 
to be ſubje& to the Arreſtments of his Creditors. | 

ON the Part of the Reſpondents it was objected, That the Appellant had 
not taken the legal Method to eſtabliſh a compleat Right to this Debt: For that 
in order fully to diveſt the Aſſignor, the Law of Scotland requires that a formal 
Intimation of ſuch Aſſignment be made to the Perſon liable in Payment, in Pre- 
ſence of a Notary Publick and two Witneſſes. Which having been omitted by the 
Appellant, the Debt, though aſſigned, continued fubject to Arreſtment by any 
of Mr. Lowis's Creditors, and ſubje& even to his own Diſpoſition by any ſubſequent 
Deed; for it is unqueſtionable, that a poſterior Aſſignment to this very Bond, if 
compleated by prior Intimation, would be preferable to it. | 

THE Appellant, to remove the Force of this Objection, ſuggeſted to the 
Court, That the Obligors in the Bond having purchas'd the Eſtate of Keir, for- 
ſcited to the Crown, borrowed this Sum originally of Mr. Louis, in order to 
diſcharge Part of the Purchaſe- Money: That by ſuch Purchaſe they Were involved 
in ſundry Tranſactions; for the better Management of which, they had appointed 
Alexander Hamilton of Dachmont their Truſtee and Agent; and that this 
Aſſignment was notified to Mr. Hamilton, and a Memorandum 'thercot entered in 
his Book, of Accounts. And it was inſiſted, That this Notification to Mr. Ha- 
milton was a ſufficient Publication of the Aſſignment, and tantamount to an In- 
timation by a Notary. . | Bo 

THE Reſpondents, in Anſwer to this Suggeſtion, inſiſted, that privatc Notice 
of an Aſſignment was nevet allowed to ſupply the want of an Intimation, and 
that the Entry made by Mr. Hamilton, in his private Pocket-Book, could never 
be intended to record the ſaid Notice; for that it appeared there was a 8 
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11 July, 1728. 


26 Fuly, 1728. 


2 Jan. 1725. 


18 Jan. 1725. 


2 Fuly 1729. 


(2) | 
regular Journal kept of the Tranſactions of the Obligors, concerning the Management 
of the Eſtate of Keir, where Mr. Hamilton's Powers were recorded, in which Book 
no mention is made of this Tranſaction. 

T HIS Debate having been reported by the Lord Ordinary to the whole Lords, 
they found that the Notification made to Dachmont, and entered in a Book, was 


not equivalent to an Intimation to the Debtors, and therefore preferred the 
Arreſters. | 


* 


THE Appellant petitioned the Court to alter the ſaid Interlocutor, to which 
Anſwers were put in by the Reſpondents : Whereupon, 


THE ſaid Lords affirmed their former Interlocutor. | 

THE Appellant preſented a ſecond Petition, ſetting forth certain Facts, 
lately come to his knowledge, which with the Facts formerly ſuggeſted, would 
amount to a ſufficient Publication of his Aſſignment, and prayed he might be 
allowed to prove the ſaid Facts by the Teſtimony of Witneſles. 

T O which Petition the Reſpondents put in Anſwers, inſiſting that there 
were no new Facts diſcloſed by the ſaid Petition, which added any Weight to 
the Appellant's Cafe; and that it was againſt the. cſtabliſhed Rules of Court, that 
when an Intcrlocutor, pronounced by the whole Lords, had been ſolemnly affirmed, 
any new Petition ſhould be received to ſet the matter at large. Upon adviſing of 
which Petition and Anſwers, 

THE Lords before Anſwer allowed the Appellant to prove the ſeveral Facts 
ſet forth in the Petition and Memorial exhibited by him. 

T HE Reſpondents Petitioned the Court to reverſe this laſt Interlocutor, to 
which Anſwers were put in for the Appellant. Whereupon, 

THE Lords adhered to their former Interlocutor. 

THE Appellant having examined his Witneſſes, it appeared from their 
Depoſitions, that before the Appellant purchaſed the Bond from Mr. Louis, he 


inſiſted that Andrew Anderſon, who was Agent for Mr. Lows, ſhould ſignify- 


the Purpoſe of making ſuch Purchaſe to Mr. Hamilton, who managed for the 
Obligors, for that he was not in uſe to take Aſſignments, without acquainting 
Parties, or their Doers : and that Mr. Hamilton having been accordingly acquainted, 
ſaid he knew the Obligors could not then conveniently pay the Money, and that they 
would be very well pleaſed the Appellant would take the Aſſignment. That after 
the Aſſignment, the ſaid Andrew Anderſon, on Account of Mr. Lowis, and 
without any Order from the Appellant, went to Mr. Hamilton, to tell him that 
the Tranſaction was made, and to deſire that he might pay to Mr. Lowis one 
Quarter's Intereſt, that was due before the Aſſignment, which Mr. Hamilton 
complyed with. That Mr. Hamilton entered that Payment in his Caſh-Book, as 
made to Mr. Lows, with a Memorandum that the Debt was, from thenceforward, 
conveyed to the Appellant. That Mr. Hamilton gave Notice of what was contained 


in this Memorandum, to Mr. Stirling Younger of Keir, for whoſe behoof the Sum 


had been originally borrowed by the Obligors in the Bond, tho' at the Time of 
the Aſſignment they had no Back-bond or Declaration from Mr. Stirling, nor 
from any other Perſon in his Name. And that when Mr. Anderſon gave Notice 
to Mr. Hamilton, as aforeſaid, the Aſſignment was not ſhewn nor read. 

N. B. There is no Tre that Mr. Hamilton acquainted any one of the 
Obvligors of the intended Aſſignment, or that they had any Knowledge or 
Notice of the ſame after it was executed. Fe 

THE Cale having been argued by Counſel on both Sides, the Lords, by 

Interlocutor, upon adviſing the Debate and Depolitions, found the Qualifications of the 
Notification made to Dachmont, and marked in his Book, relevant and proven to 
be equivalent to an Intimation to the Debtors, and therefore preferred the Earl 
F Aberdeen the Aſſignee. | 921 
TH E Reſpondents preferred a Petition to the ſaid Lords of Seſſion, praying 
they would reconſider the ſaid Caſe, and ſetting forth, That by the Law of Scotland, 
Intimation in preſence of a Notary is required, for perfecting the Right of an 
Aſſignee. That private Notice of an Aſſignment to the Debtors was never allowed 
to be equivalent to an Intimation. That in this Caſe it did not ſo much as appear 
by the Evidence, that any one of the Obligors knew of the Aſſignment. . That 
tho' Mr. Hamilton had been made acquainted with this Tranſaction, yet it was 
not by any Perſon having a Commiſſion from the Appellant. That the Aſſignment 
was never read or ſhown to him. That it added no Weight to the Cate, that 
Mr. Stirling or his Mother were acquainted with this Notice to Mr. Hamilton, 
ncither of them being Obligors in the Bond, nor ſo much as bound to relieve the 


Obligors ; 


Reaſon 


Reaſon 


30 July, 1729. 


Reaſon 1. 


Reaſon II. 


Reaſon III. 


(3) 

Obligors ; for theſe Reaſons praying the Court to reverſe the laſt Interlocutor. To 
this Pctition Anſwers were put in for the Appellant, upon adviſing of which 
Petition and Anſwers, | | 

THE ſaid Lords by Interlocutor found the Qualifications of the Notification 
made to Mr. Hamilton, and marked in his Book, and other Qualifications pleaded 
upon by the Aſſignee were not equivalent to an Intimation to the Debtors, and 
therefore preferred the Creditors Arreſters. | 


AGAINST this Decree the Appellant has brought his Appeal, praying 
that the ſame may be reverſed, and that the Interlocutor of the 2d of Juby, 1729, may 
be affirmed : But the Reſpondents humbly hope the ſaid Decree ſhall be affirmed, 

FOR that the regular way, by the Law of Scotland, to compleat an Aſſign- 
ment, ſo as to make the Debt aſſigned not ſubjet to the Arreſtments of the 
Aſlignor's Creditors, or even to his own ſubſequent Diſpoſition, is to make a formal 
Intimation thereof, either by the Aſſignee himſelf perſonally, or by ſome other Perſon 
having Power from him, in Preſence of a Notary-Publick, and two Witneſles, by 
ſhewing and reading the Aſſignment, to the Perſon liable in Payment of the Debt 
aſſigned; which ſolemn Act the Law requires, not only to put the Debtor in mals 
fe, to pay theDebt to any other beſides the Aſſignee, but with a View to protect the 
Arreſtments of lawful Creditors from being diſappointed by covinous Aſſignments. 

FOR. that the Omiſlion of the ſaid folemn Act, cannot be ſupplyed by the 
private Knowledge of the Debtor, tho' prov'd in the ſtrongeſt manner ; far leſs 
by the private Knowledge of the Debtor's Agcnt. 

OF this Opinion is Sir George Mackenzie, Tit. Aſſignations ; where he 
aſſerts, That the Debtor's private Knowledge of the Aſſignation is not equivalent 
to an Intimation : With him agrees my Lord Starr, Tit. Aſign. par. 7. And all 
the other Lawyers who have treated of that Subject. 

FOR that it does not appear by the Proof in the Cauſe, That the Appel- 


| lant, or any Perſon by his Order, took the leaſt Step to publiſh the ſaid Aſſign» 


Object. 


Anſwer I. 


Anſwer II. 


Anſwer III. 


timation is by Law required. 


ment; or that it was ever read or ſhewn to any Perſon. 

THE Court of Seſſion have in many Caſes adjudged other Acts beſides an 
Intimation by a Notary, to be a ſufficient Publication of an Aſſignment, and 
tantamount to an Intimation. 

WHERE Notice of an Aſſignment has been given by Proceſs of Law,— 
Or where the Aſſignee has entered into Poſſeſſion, ſo to ſpeak of the Debt, by re- 
cciving part of the principal Sum, or Intereſt ; —Or where the Debtor has come 
under a new Obligation to the Aſſignee, by granting him a Bond of Corrobora- 


tion, or promiſing Payment in Writing The Court of Seſſion have determined 


theſe and ſuch like Acts to be Evidence of ſüfficient Intimation, ſo as to veſt a 
compleat Right in the Aſſignee. But the Appellant pleads no more than the 
private Notice to an Agent, and comes not within the Reaſon of theſe Excep- 
tions, from the general received Rule in the Law of Scotland. 

IF private Notice of this kind were ſufficient, a Perſon intending Bank- 
ruptcy, might ſecretly convey away all his Perſonal Eſtate, without giving any 
Alarm to his juſt and lawful Creditors: For preventing which, the publick In- 

THOUGH the Appellant may have truly advanced Money upon this Bond, 
yet it is not controverted that the Reſpondents were juſt and law ful Creditors 
before the Aſſignment. Had the Appellant publiſhed his Aſſignment in the Year 
1725, when he obtained it, he would have been ſafe: But it is highly probable 
the Reſpondents would have been fo too; becauſe, upon notice of their Debtor's 
diſpoſing of his Effects, they ſurely would have then taken out Proceſs for their Debts. 
But as the Appellant neglected to compleat his Aſſignment for more than two 
Years, till the Aſſignor's Bankruptcy, the Reſpondents are remedileſs, unleſs their 
Arreſtments ſhall be found available to them. And as they have followed the 
regular Courſe of Law, which the Appellant has neglected to purſue, they hum- 
bly hope their Caſe will appear favourable as well as juſt. 


For theſe, and other Reaſons, the Reſpondents humbly hope the ſaid 
Decree ſhall be affirmed, and the Appeal diſmiſſed with Coſts. 


P. Yorke. 
D. Forbes. 
C. Areskine. 
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